IR AT ITHHOT, TGS — “U” Sielehrdr,

IN THE INCOME TAX APPELLATE TRIBUNAL
KOLKATA BENCH ‘A” KOLKATA

BeforeShri J.Sudhakar Reddy, Accountant Member and
Shri S.S.Godar a, Judicial Member

ITA No0.1479/Kol/2019
Assessment Year: 2007-08

Pinx International Pvt. ga@ | Dy. Commissioner of

Ltd., 16-S, Block A, New / |Income Tax, Circle-11(2),
Alipore, 2, Janen Goswami V/s. | Aayakar Bhawan, P-7,

Sarani, Kolkata-700 053 Chowringhee Square,
[PAN No. AABCP 8604 M] Kolkata-700 069
et /Appellant . ggdt /Respondent
3rdremeff T 30X /By Appellant Shri Shri Anil Kochar, Advocate
gt &t 31X A/By Respondent Shri Jayanata Khavra, JCIT-DR

ﬁﬂaTg@f?-rrﬁ'@/Date of Hearing 08-09-2020
gIvoTr $T aI@/Date of Pronouncement 08-09-2020

IA/ORDER

PER S.S.Godara, Judicial Member:-

This assessee’s appeal for assessment year 20@#68s against the
Commissioner of Income Tax (Appeals)-4, Kolkatardey dated 30.04.2019 passed
in case No0.2908/CIT(A)-4/2015-16 imposing penalty ¥42,914/- involving
proceedings 271(1)(c) of the Income Tax Act, 196khort ‘the Act’.

Heard both the parties. Case file(s) perused.

2. The assessee’s identical sole substantive greeveaised in the instant appeal
challenges correctness of both the lower autheriéietion imposing the penalty in
issue ofR42,914/- u/s 271(1)(c) of the Act. It is indicate'dm the penalty notice(s)
dated 07.12.2009 that the Assessing Officer didspetify as to whether the assessee

is accused of concealment of particulars of anyahéx income or had furnished
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inaccurate particulars of such income. This tribsneo-ordinate bench’s decision in
Nishith Kumar Jain Vs. ACIin ITA 961-964/K 0l/2013 decided on 10-02-2016 has
deleted an identical penalty on this count alonerater:-

“9. We have considered the rival submissions. Tyenaent of the learned counsel
for the Assessee was that the show cause noticg74/sf the Act which is in a
printed form and the AO has indicated in the sadtiae as to whether the penalty is
sought to be levied on the assessee fturrishing inaccurate particulars of
income” or “ concealing particulars of such income” by striking off the irrelevant
portion of the printed show cause notice. On #@mspect we find that in the show
cause notice u/s.274 of the Act the AO has notlstaut the irrelevant part. It is
therefore not spelt out as to whether the penalbc@edings are sought to be levied
for “furnishing inaccurate particulars of income” or “ concealing particulars of
such income’.

9.1. The Hon’ble Karnataka High Court in the cageCoéT & Anr. v. Manjunatha
Cotton and Ginning Factory, 359 ITR 565 (Karn),sheld that notice u/s. 274 of the
Act should specifically state as to whether penaltyeing proposed to be imposed for
concealment of particulars of income or for furnigh inaccurate particulars of
income. The Hon’ble High court has further laidwdo that certain printed form
where all the grounds given in section 271 are miwgould not satisfy the
requirement of law. The Court has also held tméiiating penalty proceedings on
one limb and find the assessee guilty in anothmb lis bad in law. It was submitted
that in the present case, the aforesaid decisidhsgquarely apply and all the orders
imposing penalty have to be held as bad in lawlaide to be quashed.

9.2. The Hon’ble Karnataka High Court in the cageCéT & Anr. v. Manjunatha
Cotton and Ginning Factory (supra) has laid dovine tfollowing principles to be
followed in the matter of imposing penalty u/s.2¥() of the Act.

“NOTICE UNDER SECTION 274

59. As the provision stands, the penalty proceediogn be initiated on
various ground set out therein. If the order pasdeyl the Authority

categorically records a finding regarding the egiste of any said grounds
mentioned therein and then penalty proceedingsitgied, in the notice to be
issued under Section 274, they could conveniemtgr rto the said order
which contains the satisfaction of the authorityichhhas passed the order.
However, if the existence of the conditions couwd e discerned from the
said order and if it is a case of relying on deegnprovision contained in

Explanation-1 or in Explanation-1(B), then thougénplty proceedings are in
the nature of civil liability, in fact, it is penah nature. In either event, the
person who is accused of the conditions mentioneSection 271 should be
made known about the grounds on which they intenmbsing penalty on him
as the Section 274 makes it clear that assessea gt to contest such
proceedings and should have full opportunity to tméee case of the
Department and show that the conditions stipulate@ection 271(1)(c) do
not exist as such he is not liable to pay penaliie practice of the

Department sending a printed farm where all theugid mentioned in Section
271 are mentioned would not satisfy requirement |k when the
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consequences of the assessee not rebutting tted prgsumption is serious in
nature and he had to pay penalty from 100% to 3@%bhe tax liability. As
the said provisions have to be held to be strictlgstrued, notice issued under
Section 274 should satisfy the grounds which he thameet specifically.
Otherwise, principles of natural justice is offeddéthe show cause notice is
vague. On the basis of such proceedings, no peoaitid be imposed on the
assessee.

60. Clause (c) deals with two specific offencest ik to say, concealing
particulars of income or furnishing inaccurate pattlars of income. No
doubt, the facts of some cases may attract botbffeaces and in some cases
there may be overlapping of the two offences bstigh cases the initiation of
the penalty proceedings also must be for both ffenoces. But drawing up
penalty proceedings for one offence and findingabsessee guilty of another
offence or finding him guilty for either the one thre other cannot be
sustained in law. It is needless to point out $atison of the existence of the
grounds mentioned in Section 271(1)(c) when itsga qua non for initiation
or proceedings, the penalty proceedings should dfimed only to those
grounds and the said grounds have to be spec#icslated so that the
assessee would have the opportunity to meet thasmds. After, he places
his version and tries to substantiate his claimaitfall, penalty is to be
imposed, it should be imposed only on the groumdstdch he is called upon
to answer. It is not open to the authority, at three of imposing penalty to
impose penalty on the grounds other than what asgewas called upon to
meet. Otherwise though the initiation of penaltgqaedings may be valid and
legal, the final order imposing penalty would offeprinciples of natural
justice and cannot be sustained. Thus once theeprbings are initiated on
one ground, the penalty should also be imposechersame ground. Where
the basis of the initiation of penalty proceedingsnot identical with the
ground on which the penalty was imposed, the iniposbf penalty is not
valid. The validity of the order of penalty mustdatermined with reference to
the information, facts and materials in the hanfishe authority imposing the
penalty at the time the order was passed and furthscovery of facts
subsequent to the imposition of penalty cannodasdi the order of penalty
which, when passed, was not sustainable.

61. The Assessing Officer is empowered under thetdAmitiate penalty
proceedings once he is satisfied in the coursengfpmoceedings that there is
concealment of income or furnishing of inaccuraaetipulars of total income
under clause (c). Concealment, furnishing inaccairparticulars of income
are different. Thus the Assessing Officer whileirgs notice has to come to
the conclusion that whether is it a case of conoealt of income or is it a
case of furnishing of inaccurate particulars. Thpe& Court in the case of
Ashok Pai reported in 292 ITR 11 at page 19 hasl hieht concealment of
income and furnishing inaccurate particulars of onwe carry different
connotations. The Gujarat High Court in the caseMiSNU ENGINEERING
reported in 122 ITR 306 and the Delhi High Courttire case of VIRGO
MARKETING reported in 171 Taxman 156, has held knag of penalty has
to be clear as to the limb for which it is leviendathe position being unclear
penalty is not sustainable. Therefore, when theegsag Officer proposes to
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invoke the first limb being concealment, then thetice has to be
appropriately marked. Similar is the case for fgtning inaccurate particulars
of income. The standard proforma without strikirigh® relevant clauses will
lead to an inference as to non-application of niind.

The final conclusion of the Hon’ble Court was ad$ofas:-

“63. In the light of what is stated above, what eges is as under:

a)

b)

c)

d)

e)

f)

o))

h)

)

K)

Penalty under Section 271(1)(c) is a civil llat.

Mens rea is not an essential element for immppienalty for breach of
civil obligations or liabilities.

Willful concealment is not an essential ingeadifor attracting civil
liability.

Existence of conditions stipulated in Secti@i(2)(c) is a sine qua
non for initiation of penalty proceedings under t8at271.

The existence of such conditions should beedigde from the
Assessment Order or order of the Appellate Authaoit Revisional
Authority.

Even if there is no specific finding regarditige existence of the
conditions mentioned in Section 271(1)(c), at lehstfacts set out in
Explanation 1(A) & (B) it should be discernible rinothe said order
which would by a legal fiction constitute conceahtnd&ecause of
deeming provision.

Even if these conditions do not exist in theeasment order passed, at
least, a direction to initiate proceedings underct®m 271(1)(c) is a
sine qua non for the Assessment Officer to initthte proceedings
because of the deeming provision contained in @edt(B).

The said deeming provisions are not applicablthe orders passed by
the Commissioner of Appeals and the Commissioner.

The imposition of penalty is not automatic.

Imposition of penalty even if the tax liabilitg admitted is not
automatic.

Even if the assessee has not challenged thex ofchssessment levying
tax and interest and has paid tax and interest thaitself would not
be sufficient for the authorities either to iniggpenalty proceedings or
impose penalty, unless it is discernible from tegegsment order that,
it is on account of such unearthing or enquiry daded by authorities
it has resulted in payment of such tax or suchlitblity came to be
admitted and if not it would have escaped fromrtakand as opined
by the assessing officer in the assessment order.
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9.3.

)

p)

Only when no explanation is offered or the axpltion offered is
found to be false or when the assessee fails toepithat the
explanation offered is not bona fide, an order isipg penalty could
be passed.

If the explanation offered, even though notstidtiated by the
assessee, but is found to be bona fide and aB fatating to the same
and material to the computation of his total incorhave been
disclosed by him, no penalty could be imposed.

The direction referred to in Explanation IB $®ction 271 of the Act
should be clear and without any ambiguity.

If the Assessing Officer has not recorded aatysfaction or has not
issued any direction to initiate penalty proceeding appeal, if the
appellate authority records satisfaction, then ffenalty proceedings
have to be initiated by the appellate authority arat the Assessing
Authority.

Notice under Section 274 of the Act should specifically state the

grounds mentioned in Section 271(1)(c), i.e., whether it is for concealment

of income or for furnishing of incorrect particulars of income

a

Sending printed form where all the ground mentioned in Section 271

are mentioned would not satisfy requirement of law.

r

The assessee should know the grounds which he has to meet

specifically. Otherwise, principles of natural justice is offended. On the basis

of such proceedings, no penalty could be imposed to the assessee.

S

Taking up of penalty proceedings on one limb and finding the

assessee quilty of another limb is bad in law.

Y

The penalty proceedings are distinct from tesessment proceedings.
The proceedings for imposition of penalty thoughamste from
proceedings of assessment, it is independent gradate aspect of the
proceedings.

The findings recorded in the assessment pracgedn so far as
"concealment of income" and "furnishing of incorrect particulars”
would not operate as res judicata in the penaltyggedings. It is open
to the assessee to contest the said proceedingseats. However, the
validity of the assessment or reassessment in gocgu of which
penalty is levied, cannot be the subject mattgrewfalty proceedings.

The assessment or reassessment cannot be deckiadadid in the penalty
proceedings.”
(emphasis supplied)

It is clear from the aforesaid decision thattbe facts of the present case that
the show cause notice u/s. 274 of the Act is deéeets it does not spell out the
grounds on which the penalty is sought to be imghodeollowing the decision of the
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Hon’ble Karnataka High Court, we hold that the orslemposing penalty in all the
assessment years have to be held as invalid andeqaently penalty imposed is
cancelled.

9.4. For the reasons given above, we hold that @Evpenalty in the present case
cannot be sustained. We therefore cancel the orndgresing penalty on the Assessee
and allow the appeal by the Assessee. In viewo&bove conclusions on the issue
of defect in show cause notice u/s.274 of the wetare not dealing with the other
arguments made on merits of the orders imposinglpean the assessee.”

Hon’ble jurisdictional high court’'s decision iRCIT vs. Dr. Murari Mohan Koley
ITAT 306/2017 GA No0.2968/2017 dated 18.07.2018 has also declined Revenue’s
similar plea. We therefore direct the Assessingid®ff to delete the penalty in
guestion.

3. The assessee’s appeal is allowed

Order pronounced in open court at the close ofihgan Tuesday'®
September, 2020

Sd/- Sd/-
(TG TGE) (FITd H&EY)
(J.Sudhakar Reddy) (S.S.Godara)
Accountant Member Judicial Member
*Dkp-Sr.PS

fesTien:- 08/09/2020 Frerrar / Kolkata
3eer #Y yiafef™ 3™ / Copy of Order Forwarded to:-

1. 3rdrerreff/Appellant-Pinx International Pvt. Ltd., 16-S,Bloak New Alipore, 2,
Janen Gosw&aiani, Kolkata-700 053

2. 9cadi/Respondent-DCIT, Ciri-11(2), Aayakar Bhawa, P-Rp@ringhee
Square, Ko#dt00 069

3. HeT&Id 3T 3geFeT / Concerned CIT

4. 3THT Yerd- 31dTeT / CIT (A)
5. faameir afafafer, 3maet 3rdftelia 31RIa0T esar/DR, ITAT, Kolkata
6. 31TS HIST / Guard file.

By eréTcer 4,
/True Copy/

HETI$ YoilehR

AT AT HHIT,
caccacill



